
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1905.] 8CHOFIELDV. PALMER. 31 

CIRCUIT COURT, W. D. VIRGINIA. 

Schofield v. Palmer et al. 

December 22, 1904. 
[134 Fed. 753 ] 

1. COSTS — Requiring security from nonresident — Suit by receiver of national bank. On 

motion therefor, defendants, sued by a nonresident receiver of a national 
bank, are entitled to require plaintiff to give security for costs, where such 
security would be required by the laws of the State under the conformity 
statute (Rev. St. sec 914 [U. S. Comp. St. 1901, p. 684]), unless plaintiff 
by a certificate filed brings himself within the provisions of JKev. St. sec 
1001 [U. S. Comp. St. 1901, p. 713]. 

2. Interest — Judgments on written obligations — Legal rate. Under the law of 

Virginia, where an obligation bears interest at a specified rate a judgment 
thereon should be for the principal and interest thereon at the agreed rate 
until payment. Where no rate is specified, the judgment should be for 
interest at the legal rate in the State where the obligation is to be performed, 
which, in the absence of proof, will be presumed to be the same as in the 
State where the action is brought. 

3. Notes — Protest — Evidence of notice to indorser. Under the law merchant it is 

not a part of a notary's official duty in protesting a note to give notice of dis- 
honor to an indorser, and his certificate that he sent such notice is not even 
prima facie evidence of such fact in the absence of a statute making it so, or 
proof that the notary is not alive and capable of testifying. 

4. Abatement — Suit prematurely brought — Notice of motion for judgment under 

Virginia statute. A notice of motion for judgment on a note under Code Va. 
1887, sec. 3211 [Va. Code 1904, p. 1686], which authorizes judgment on a 
contract for money to be obtained on motion after 15 days' notice to the 
defendant, if served before the liability of defendant has matured, is subject 
to a plea in abatement, the same as a declaration prematurely filed would be. 

5. Same — Matter properly presented by plea. Matter in abatement dehors the 

record is properly presented by a plea in abatement. 

6. Notes — Joint action against maker and indorser — defenses. Where one of two 

joint defendants alone pleads matter which is not merely personal to such 
defendant, but which goes to the right to sue, judgment cannot be rendered 
against the other defendant, if the plea be well taken. Va. Code 1904, sec. 
3395, doe9 not here apply. 

7. Jurisdiction of Federal Courts — Action by receiver of national bank. An 

action by a receiver of a national bank to collect a debt due the bank is one 
brought under authority of Rev. St. sec. 5234 [U. S. Comp. St. 1901, p. 
3507], and is within the jurisdiction of a federal court, regardless of the 
amount in controversy. 
[Ed. Note. — Actions by and against receivers and agents of national banks, 
see note to McCartney v. Earle, 53 C. C. A. 398.] 
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At Law. 

Daniel Trigg, for plaintiff. 

White & Perm, for defendants. 

McDowell, District Judge. 

These were sundry motions for judgment under section 3211, 
Code Va. 1887, (Va. Code 1904, p. 1686), made by the receiver 
of a New York national bank. This statute, so far as now of in- 
terest, reads: "Any person entitled to recover money by action on 
any contract may . . . obtain judgment for such money after 
fifteen days' notice." 

The plaintiff being a nonresident of this state, in each of the 
cases the defendants who appeared suggested the nonresidence of 
the plaintiff, and moved for security for costs. Under section 
3539, Code 1887 [Va. Code 1904, p. 1891], and section 914, Eev. 
St. U. S. [U. S. Comp. St. 1901, p. 684], I think these motions 
should be granted in those cases in which final judgment is not now 
to be entered. Miller v. N. & W. (C. C.) 47 Fed. 264. While I 
doubt if such certificate can be made, I shall adopt the suggestion 
made in Piatt v. Adriance (C. C.) 90 Fed. 772, and allow the 
plaintiff, in lieu of security for costs, to file a certificate bringing 
the cases under the operation of section 1001, Eev. St. U. S. [U. S. 
Comp. St. 1901, p. 713]. 

In each of these cases the defendants moved to dismiss the plain- 
tiff's motion on the ground that the notice given by the plaintiff is 
a "process," and that it is not under the seal of the court, etc., as 
required by section 911, Rev. St. U. S. [TJ. S. Comp. St. 1901, p. 
683]. I have recently discussed this question in the opinion in 
Leas and McVitty v. Merriman (C. C.) 132 Fed. 510, and for the 
reasons there stated this motion of the defendants was overruled. 

In each case where the note or bill sued on names the rate of 
interest at 5 per cent., I think the judgment should be for the prin- 
cipal and interest thereon at the rate agreed on until payment. 3 
Minor's Insts. 386. Where no rate of interest is specified, I think 
judgment should be for interest at the rate of 6 per cent, per annum 
from maturity until payment. This is the legal rate in this state. 
No evidence of the legal rate in New York (the place of payment) 
was offered. While the rate of interest, where not specifically 
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agreed upon, is to be determined by the law of the state of perform- 
ance (3 Minor, 384), yet where there is no evidence of the rate 
tinder such law the courts here will presume that the statutory rate 
in New York is the same as the statutory rate in this state. 2 
Phillips, Ev. note p. 49; Cox v. Morrow, 14 Ark. 603; Chapin v. 
Dobson, 78 N. Y. 74, 34 Am. Eep. 513 ; Dubois v. Mason, 127 Mass. 
37, 84 Am. Eep. 336; Rape v. Beaton, 9 Wis. 328, 76 Am. Dec. 
275 ; Piedmont Co. v. Bay, 75 Va. 823 ; Smith v. Smith, 19 
Gratt. 548 ; Wharton, Conflict of Laws, sec. 779 ; 27 Am. & 
Eng. Ency. (1st Ed.) 976. 

In one of these cases, an indorser of the negotiable note sued on 
being a defendant, the only evidence offered that notice of protest 
had been sent the said indorser was the notary's certificate to such 
effect. Under the law merchant it is not a part of the notary's 
official duty to give notice of dishonor, and his certificate that he 
had sent notice is not even prima facie evidence of such fact. 2 
Daniel, Negot. Insts. (3d Ed.) sees. 959, 960; 2 Am. & Eng. Ency. 
(1st Ed.) 406; 4 Am. & Eng. Ency. (2d Ed.) 389 ; 3 Minor's Insts. 
447; Chitty, Bills, 656; Byles, Bills (3d Amer. Ed.) (224) 331; 
Story, Prom. Notes (3d Ed.) 366 ; NichoUs v. Webb, 8 Wheat. 326, 
331, 5 L. Ed. 628 ; Dickins v. Beat, 10 Pet. 582, 9 L. Ed. 538 ; 
Walker v. Turner, 2 Gratt. 536 ; Burke v. McKay, 2 How. 66, 11 
L. Ed. 181; Harris v. Robinson, 4 How. 336, 11 L. Ed. 1000; Sims 
v. Hundley, 6 How. 1, 12 L. Ed. 319 ; Union Bank v. Gregory, 46 
Barb. (N. Y.) 98; Slaughter v. Fwrland, 31 Gratt. (Va.) 134. 
Consequently the statute law of this state must alone be looked to 
for authority (there being no evidence that the notary is not alive 
and capable of testifying— NichoUs v. Webb, 8 Wheat, 331, 5 L. 
Ed. 628) for holding the notary's certificate even prima facie 
evidence that notice of nonpayment of the note sued on was mailed 
to the indorser. The State statute making such certificate prima 
facie evidence of what is stated therein was, I think, repealed by the 
act of December 24, 1903 (Acts 1902-03-04, p. 899, c. 569). 10 Va. 
Law Reg. pp. 66, 89; Pollard's Va. Code, p. 1495. The plaintiff 
having moved herefor in due time (sec. 3387, Code 1887 [Anno. 
Code 1904, p. 1796].), may take a voluntary nonsuit, which amounts 
in this state to a dismissal without prejudice. 

In one of these cases (No. 566) one of the notes sued on was 
made January 28, 1904, and is payable in New York four months 
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after date. The notice of motion for judgment was served on the 
defendant on May 28, 1904. The defendant filed a plea in abate- 
ment, setting up the fact that by reason of legal holidays under the 
New York statutes the note did not mature until May 31st. The 
plaintiff demurred to the plea. While a notice of motion for judg- 
ment is to be viewed liberally (Pollard's Code, note p. 1688; 4 
Minor's Insts. [3d Ed.] pp. 633, 1318; 2 Barton's Law Pr. [2d 
Ed.] p. 1040), I can think of no good reason for allowing such a 
notice to be given in advance of liability on the part of the 
defendant. Every reason for sustaining a plea in abatement to a 
writ or declaration where a regular action at law has been prema- 
turely instituted applies to a notice of motion prematurely served 
on a defendant. If a notice of motion for judgment on a note is 
given in advance of its maturity, mere payment of the note on 
maturity may not prevent a judgment against the defendant. The 
fact of payment may not be made known to the court on the day 
of trial, and the defendant, in common prudence, must come to 
court with his evidence of payment, in order to be sure that no 
judgment will be entered against him. It is true, conceding fair- 
ness to the plaintiff, that when the defendant comes to court he 
will not find the motion on the docket. But the defendant may 
have had no notice that the plaintiff has not docketed the motion, 
and he had a right to act on the notice that was given him that 
the motion would unconditionally be made for judgment. If, 
when the defendant arrives at court, he learns that the motion has 
not been docketed, he has been made illegally to suffer a loss of time 
and the expense of the journey. While in an independent action 
for damages he might recover against the plaintiff compensation 
for these losses, it is not the policy of the law that a debtor who 
pays his debts in full on maturity should be so harassed, and 
required to bring an action to secure compensation. It follows 
that judgment should now be rendered quashing the notice of 
motion in so far as it relates to the note in question, and judgment 
rendered for the defendant against the plaintiff for the cost of 
filing the plea in abatement. 

In another case there were two defendants, the maker and the 
indorser of the note sued on. The notice in this case also was 
served before the maturity of the note. Only the indorser appeared, 
and he pleaded in abatement the premature service of the notice. 



1905.] SCHOFIELD V. PALMER. 35 

The plea in abatement here calls for no further discussion than is 
found in the opinion in case No. 566, unless it be because the 
plea was filed only by the indorser. I may say, in passing, that 
where, as here, the matter in abatement is dehors the record, a 
plea in abatement is the most usual method of raising the objec- 
tion. 16 Ency. PI. & Pr. 879. From 1 Barton's Law Pr. (2d 
Ed.) p. 295, it seems that extrinsic matter of abatement can 
only be presented by plea in abatement. In 1 Chitty on Pleading 
(16 Am. Ed.) p. 469 (584) it is said: 

"Pleas in abatement to the action of the writ are that the 
action . . . was prematurely brought; but as these matters 
are ground of demurrer or nonsuit, it is now very unusual to plead 
them in abatement." 

But this is not authority for the proposition that a plea in abate- 
ment is an improper method of raising the objection. I have found 
no Virginia case directly in point, and, without controlling author- 
ity for denying the right to make the objection by plea in abate- 
ment, this method seems to me preferable to any other. It saves 
time and expense to thus raise the objection in advance of a trial 
on the merits. 

The fact that the maker of the note did not file a plea in abate- 
ment would not make it proper to now render judgment against 
that defendant. The common-law rule that prevails in this state, as 
in a majority of the states, is that in a joint action the judgment 
must be against all the defendants or against none of them. The 
Virginia statute (section 3395, Code 1887 [Va. Code 1904, p. 
1801] ; formerly section 19, c. 177, Code 1849) allowing judgment 
against less than all the joint contractors does not apply where one 
qf the defendants alone files a defense which is not personal, but 
which goes to the plaintiff's right of recovery against all the de- 
fendants. Steptoe v. Read, 19 Gratt. 1-9; Bush v. Campbell, 26 
Gratt. 403. It follows that the notice of motion for judgment 
should be quashed as to both defendants. 

In another case the amount sued for is less than $2,000, and on 
this ground the notice of motion was demurred to. If the jurisdic- 
tion in this case was based on the diversity of citizenship of the 
parties, or on the ground that the case is one arising under the laws 
of the United States, the amount involved is too small. However, 
by Act March 3, 1815 (3 Stat. 245, c. 101; subsection 3, sec. 629, 
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Rev. St.; U. S. Comp. St. 1901, p. 503), the federal circuit courts 
are given jurisdiction of all common-law suits where the United 
States, or any officer thereof, under the authority of any act of Con- 
gress, are plaintiffs, regardless of the amount involved. That the 
receiver here is suing under authority of an act of Congress (section 
5234, Eev. St. [U. S. Comp. St. 1901, p. 3507] ) cannot be doubted. 
That he is an officer of the United States has been doubted 
(Thompson v. Pool [C. C.]70 Fed. 725, 727), but the language 
used by the Supreme Court in Chetwood's Case, 165 U. S. 443, 458, 
17 Sup. Ct. 385, 41 L. Ed. 782, and in Auten v. U. 8. Nat. Bank, 
174 U. S. 125, 141, 19 Sup. Ct. 628, 43 L. Ed. 920, seems sufficient 
to settle the doubt. In both, these cases a receiver of a national 
bank is declared to be an officer of the United States. Many rul- 
ings of the subordinate federal courts to the same effect are cited 
in these opinions. 



